o THIS AGREEMENT made as of this day of

BETWEEN:

MOOSE LAKE BAND OF INDIANS as represented by the
Chief, Jim Tobacco, and Band Councillors,
belng Llcyd Easter, John Martin, Sam Ettawakapow,
and James Ettawakapow

(hereinaftet referred to as the "Band")

OF THE FIRST PART,
- and -

. MOOSE LAKE COMMUNITY COUNCIL, as represented by the
Mayor, Ted Bercier and Community Councillors being
-Franc;s McKay, John Mercredi, Edward Head, Ralph Buck,

_ ' Patrick-Ballantyne Sr.

I(Moose Lake Communlty Council hereinafter referred to
as the "Community")

OF THE SECOND PART,

- and -,

MANITOBA HYDRO ELECTRIC BOARD,
. _{hefeinafter'referred to as "Hydro“}

OF THE THIRD PART.

o wHEREBS::Hyd£O' built the Project,- as hereinafter
_defined,-'the ddﬁétf&dtibn;-of which - caused the substantial
‘alteration of thé'watér'régime'on'local waterways, including
- Moose Lake, whlle prOV1d1ng ongoing benefits to the people of

__.Manltoba through the revenueb genarated therefrom;




AND WHEREAS there 1s a ccntlnu;ng impact from such
'_substantlal alteratlon, '

_ AND WHEﬁEAS ihe'deernméﬁt'cf.Manitoba (héréiﬁéfter
_ referred to as "Manitoba") and the Government of Canada
-(hereinafter'referred io as "Canada”) participated with Hydro
in - arranging for the managament of the impact o©of the said
'Project on the Mocse Lake Crae;

AND WHEREARS the construction of the Project also
caused the loss of lanﬁ'and]other'property of the Moose Lake

- Cree;

AND WHEREAS the loss and taking of such land led to
‘the partial relocation of the Band and the Community in the
-_area' of Moose 'Lake;_fManitoba,_ as well as .other negative
impacts resulting in'fundaﬁantal and irreversible changes to
' their local way of life;

AND WHERERAS Hanitbba_COmpensated for the taking of
Ihdién lands by the'provisiOn of certain exchange. lands and
other measures and undertakings, which were deemed by Canada,
" ‘pursuant to an Grder ‘in Counfil, to be sufficient
.compensation; '

| AND WHEREAS, notwithstanding the foregoing, it is
considered to ba righﬁ and fair that the Band and Community
receive benefits which_can contribute to the basis for the
betterment of the'Bandéand'the Community;

AND WHEREBS the Chlef and Council of the Band and
'the Mayor and Council of the Community have been involved in

negotiations wlth_Hyd:O to-resolvezoutstandlng issues among




i Hydro, the Band and the Communify; which negotiations have
__included the . exchange of settlement offers and the mutual
~ acceptance of séttlemént principles dated August 17, 1890;

AND WHEREES all partles wish to proceed qulckly to
finallze the terms of: the aforesald settlement;

AND"WHEREAS' the parties hereto acknowledge that
this Agreement shall rnot dlminlsh any of the rights of the

Band or the- Communlty under the Cbnstituticn of ‘Canada or
'.Treaty No., 5. ' '

AND WHEREAS the Mlnlste:‘ of Neorthern Affairs is
,requlred to give ‘his | approval to thls Agreement pursuant to
3 The Northern Affalrs Act (Manitoba);

AND WHERERS the Band and the Community are
"currently involved 1n negotlatlons with Canada and Manitoba
T to resolve outstand;ng issues related to the Project among
 the said governments, the Band and the Community;

'NOW THEREFORE, THIS AGREEMENT WITNESSETH that, in
' congideration -of 1the3'prémises' and mutual covenants herein
'cohfained,_théfsuffiéiency of which is hereby acknowledged,
'_théfpaftiQS'heféto'hefeby:agree as follows: |

CARTICLE T - INTERPRETATION

1.01 pefinitions

In thls Agreemant unleSS'thefe'is something in the
-contaxt cf the SubJECt matter inconsistent therewith, the
following words and" expressions shall _have the following
meanings: i |




(1)

(3)

. Interests of the Band or the Community,

following the Effective Date and, without limiting

"Adverse Effects” - means those direct and indirect
negative “impacts on the Collective Rights and
as the case
may be, which impacts are: attributable in whole or
in part to the Project and are caused by the change
from the Pré-Project Water Regime to the Recurring
Water ' Regime, whether caused prior o, at, or

the generallty of. the foregoing, related to:
{(a) 'reduced-lavei_and/of enjoyment of activity;

(b) _addifibnal' costs - incurred related +to such
activity or activities; and

(c) stress, anxiety and other social and
psychological impacts arising from (a) and
(b)), above. ' o

For greataﬁ Cértainty,'Adverse Effects shall not
include Incremental Adverse Effects and
UnantLClpated Adverse Effects, as defined herein,or

negative impacts. attrlbutable in whole or in part

te a material breach, if any,. by Hydro at any time
cf any . material conditions contained . in any

- temporary, interim, supplementary.or final.licensgf-
- issued. under The Water Power ACt (Manitoba) or

otherwise..

"Band Member"'-'means a "member" from time to time

of:the_Band_pursuant to the Indian Act.

"Collective Rights and Interests”™ -~ means those

individual  and -community rights and interests
"'shared universally and in common, by the Band

Members and/or .the Community -Residents, which

-~ derive from belonging to the Band or the Community

(4

as the case may be, including non-commercial access

‘to, use, enjoyment and benefit of lands resources
_and waterways.

'"Commun;ty';Residént" ~ means an Indian or Metis

person of Cree descent wheo is not a Band Member and
gither: '

‘ta) who was ordinarily resident in Moose - Lake,

Manitoba for a period of at least five (3)
‘consecutive years since 1962; or




(5)

(6)

(7

- (8)

(b} who 'was bérn to a person described in
- paragraph (&) above and who continues to be
fordinarily resident in Moose Lake, Manitoba:

or : :

(c) who would otherwlse be a Community Resident by
virtue of paragraphs {(a2) or (b) hereof and who
intends <to reside again in Moose Lake,
Maniteba, but is absent from the community for
-educatlonal or health reasons.

"Development works" - means those activities which
have as their goal the improvement of the social,
economic or infrastructural resource base of the
Band or the Community.

"Effective Date" - means the date upon which all of
the conditions referred to in Article III hereof
have been fulfilled, satisfied or waived, as the
case may be B

'“Eldersf - means those Band Members and Community
Residents. who attained the age of 65 on or before

January 1, 1990 ‘and who are still living at the
Effective Date.

."Electcr"*-fmeansffor the purposes of the Band, an

"elector” of the Band pursuant to the Indian Act
and, for the purposes 0f the Community, a Community
Resident who is qualified to vote in respect of the

- election of the Community Council pursuant to The

(9

f(lb)

_Northeranfﬁairs Act (Manitoba).

"Incremental Adverse Eff&cts"” - means those direct

~and - indirect negative 4impacts on the Collective
Rights and Interests of the Band or the Community,

as the case may be, which are attributable in whole
or in . part to- the Project and are caused by a

'departure or deviation from the Recurring Water

Regime. For greater certainty, Incremental Adverse

Effects shall not include any Adverse Effects or
-Unant;cxpated Adverse Effects, as defined herein
-and -shall not  be- cons¢dered to exlst with respect
[to the period prlor to the Effective Date.

"Moose Lake Resource Area" - means that area
comprised of lands, including lands reserved for
Indians and Provincial Crown lands, marsh, rivers
and lakes, which area is now or was traditionally




S (11)

(12)

S (13)

(14)

available to ‘and used and enjoyed by Band Members
and Community Residents as a source of food supply, -
income in kind and income and, without limiting the

generality of the forego;ng, shall include <the
following: ; :

(a) _the; Moose Lake Registered Trap Line Section
cincluding Registered Trap Lines 1 to 7:

(b) the Moose Lake settlement portion of the
- Summerberry Special Trapping Area Zones 1 to 7
and the former Lamb lease Zone: and

(c)y in addition to the waterways enclosed by the
above area, 'the commercial fisheries on the
- Summerberry River and on Talbot Lake.

"Pre-Project Water Regime"” - means the pre~1964
water levels and flows, including, without limiting
the generality o©f the foregoing, <the range,
fluctuations and rate and timing of fluctuation of
the waterways of the Moose Lake Rescurce Area.

"Project” - means the undertaking commonly known as
the Grand Rapids Hydro Electric Generating Station,
;ncludlng,.wlthout limiting the generality o©f the

foreg01ng,_ ts duly licensed works and operations.

"Recurrlng Water Reglme - means the post-1964
licensed water levels and flows, including, without
limiting .the generality of the foregoing, the
range, fluctuations 'and rate and timing of
fluctuation :on  the waterways of the Moose Lake .

Rescurce Area,  with a fMlaximum South Moose Lake -

elevation‘ofj842 feet corresponding with a maximum
licensed Cedar Lake elevation of 842 {feet as

measured at the ‘head water of the generatlng.
statlon. : :

"Restorativeg Work" - means theose activities and
initiatives which are intended to respond to the
Adverse Effects either through remedial or
mitigative efforts and shall include, without
limiting the generality of the foregoing, any.
activities related to land clearing and

~agricultural development.
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(15)

02

(1)

"Unanticipated Adverse Effects"™ - means those
direct. and @ indirect negative impacts on the
Collective Rights and Interests of the Band or the
Community, - as the case may be, which are

‘attributable ‘in whole or in part to the Project and

are caused by the change from the Pre-Project Water

- Regime  to .the Recurring Water Regime, but are

unknown and/or unanticipated and are not
discernible with the ordinary exercise of due
diligence by the Band or the Community at the
Effective Date. For greater certainty,
Unanticipated Adverse Effects shall not include any

Adverse Effects or Incremental Adverse Effects, as
defined herein. '

Interpretatidn-- In this Agreement:

Any reference to a statute shall include and shall
be deemed td include a reference to such statute
and to  the: reguliations made pursuant thereto,
together with all amendments made thereto and in
force from .time to time, and any statute or

. regulation, as amended from time to time, which may

(4)

(5)

L (6)

ba..passedﬁ and. which has the effect of
supplementing, replacing or superseding a statute
so referred .to or the regulations made pursuant
thereto, as the same may be amended from time to
time; 3 : -

Any referencé to a person shall include and shall
be deemed to be a reference: to any person that is
the succassor “to such person,

The terms_ th;s Agreement" "hereof", "herein",
"hereunderﬁ__and similar expressions refer, for
greater certainty, to this Agreement and not to any
particular article, section, sub-section or other

~portion hereof;

Words- LmPOrfzng' the singular number only ‘shall
include the plural and vice versa;

WOrds lmpcrting one gender only shall include both
genders, and:

The headlngsi'and "the division of this Agreement
into articles, sections and subsections are for
convenience of reference only and shall not affect
the . construction or interpretation of this
Agreement. :




" ARTICLE II - SETTLEMENT

2.01 settlemeht“nﬁounf-;

Hydro hereby agrees to pay within ten (10) days
following the Effective Date the sum of SEVEN MILLION THREE
HUNDRED FIFTY-FIVE THOUSAND. ($§7,355,000) DOLLARS (hereinafter
referred to as the "Settlement Amount") in full and £inal
-'satisfacticn of any odtStanding'responsibilities in relation
to Adverse Effects ,for- WHiéh Hydro may be iable, in’

accordance with and subject to the provisions hereof.

2,02 Credits_fdr Advén¢es

Hydro'Shall'?eceivé credit for any advances paid to
' the Band or the Community in respect of this Agreement and
' designated as Such in writing by Hydro, which credit or
credits shall Be‘fdeduCtEd from the Immediate Use Monies

~ referred to in section 2.03(1) hereof.

2.03 Immediate-Usé Monies

F

{1) Hydro”:Shalié pay out of and from the Settlement
Amount the sum of ONE MILLION EIGHT HUNDRED FIFTY
THOUSAND (&1,850,000) DOLLARS (hereinafter referred
to as the "Immediate Use Monies") in accordance
with sections 2.03(2) and (3) hereof.

. (2) Within ten (10) days following the Effective Date:
(a) Hydro shall pay the sum of ONE MILLION ONE

'HUNDRED TEN THOUSAND ($1,110,000) DOLLARS to
. Buchwald Asper Henteleff out of and from the':




' ARTICLE II - SETTLEMENT

2.01  Settlement Amount

Hydro_hereby;agfees to pay within ten (10)  days
following the Effective Date the sum of SEVEN MILLION THREE
' HUNDRED FIFTY-FIVE THOUSAND ($7,355,000) DOLLARS (hereinafter
referred to as thef"Séttlement Amount") in full and final
satisfaction of any outstanding responsibilities in relation
to Adverse EffectS"for which Hydro may be liable, in

accordance with and subjeéct to the provisions hereof.

2.02 | Credits for Advances

Hydro shall race;va credit for any advances paid to
the Band or the. Communlty in respect of this Agreement and
- designated as such__in writing by Hydre, which credit or

‘credits shall be deducted from the Immediate Use Monies
referred to in section 2.03(1) hereof.

2.03 Immediate Use Monies

- {1) Hydro shall pay out of and from the Settlement

- Amount the Sum Of'ONE MiLLIO& ETGHT HUNDRED FIFTY
THOUSAND. (81,850,000) DOLLARS (hereinafter referred
to as . the WImmedlate Use Monies") in accordance
with sections 2.03(2) and (3) hereof.

(2) within”fen'(10) déys_fclidwing'the Effective Date:
(a) Hydro shall pay the sum of ONE MILLION ONE

'HUNDRED' TEN THOUSAND ($1,110,000) DOLLARS to
 Buchwald Asper Henteleff out of and from the .




@

(4}

Immediate Use Monies, in trust,
benefit of the Band,
Chief and Council; and

for the
as represented by its

(b) Hydro shall pay the sum of SEVEN HUNDRED FORTY
THOUSAND ($740,000) DOLLARS to Buchwald Asper
Heﬁteleﬁf out of ‘and from the Immediate Use
Mchies,é'in “trust, for the benefit of the
Community, as represented by its Mavor and

" Council. '

The foregoing Ipéyment shall be made by way of
cheque or bank draft. '

For greater éartainty}'the Immediate Use Monies are
tc be used in their respective shares by the
Councils of the Band and Community as follows:

(a) for 'Réstorétive"and ‘Development wOrks
1dent1fied by the Band and the Communxty,

(b} resource, economic¢ or infrastructure
development initiatiwes;

(¢) a FIVE ﬁUNERED'{SSOO) DOLLARS payment, in the
case of the Band +*o each Band Member and, :in
the case of . the Community, to each Community

'Ras;dent, and

(d)_reaéohaﬁle consulting, legal and
administratiVE'costs of the Band and Community
in resphct of the negotiation, settlement and

implementation of settlement measures.




'2.04

(1)

(2)

10

Continuing Trust Monies

Hydro shall pay out of and from the Settlement
amoun<t, . withinf'ten. (10) days  followin9 the
Effective-Daﬁel an amount equal to the balance of
the Settlement Amount, being FIVE MILLION FIVE
HUNDRED AND ' FIVE THOUSAND ($5,505,000) DOLLARS
{hefeinafterfrefefred to as the "Continuing Trust
Monies" ) to ﬁuChwald Asper Henteleff, in trust, as
to THREE MILLION THREE HUNDRED THREE THOUSAND
($3,303,000) DOLLARS (hereinafter referred to as
the “Bands-?értion“) for the benefit of the Band,
as :eprESentéd by its Chief and Council, and as to
TWO MILLION TWO HUNDRED TWO THOUSAND ($2,202,000)

DOLLARS (hereinafter referred to as the

"Community's Portion") for the benefit of the
Community, as represented by its Mayor and Council,
whidh;amountgshall be dépositedlinto an interest
beariﬁg’trﬁst account or accounts, upon receipt and

shall be deait with in accordance with this section
2.04.

Immediately upon receipt of:

(a) a _copy? of a "Trust Indenture {hereinafter
réferred to as the "Moose Lake Indian Band
Dévelbpﬁent TruSt")'certified by the Chief of
thé_.Bahd to be a true copy of a Trust

. Indenture  made by  the_ Chief and Council in

favour  of the Trustees named therein in

respect of the Band's Portion of the
Continuing Trust Monies;




(3)

11

(b) Hydro's cdonsent to release the Band's Portion
of the Continuing Trust Monies in accordance
" with the terms of this Agreement; |

Buchwald Asper Henteleff shall pay out of the
balance of the sum deposited in its trust account
or accounts in ‘accordance "with this p’arégraph
2.04{2")', .toéget'h'e'r' with any accrued interest
thereon: ' |

{(c) the _rei_asonable consulting, legal and
administrative costs of the Band, which costs
are specified in any irrevocable direction to
‘pay _iséued by the Chief and Council to
Buchwald Asﬁér Henteleff, in respect of the
completicn of the documentation, negotiation
and imélementation'_iof the settlement, the
trusts énd any other matters required herein;
and o o

(4} the 'b.'alance- of the said sum to. the Corporate
Trustee named in the Moose Lake Indian Band
' Development Trust indenture, for and on behalf
6f the Chief and Council of the Band.

:_[mmediei'tely _\;zpon receipt of the balance of the sag&'d
Band's Portion of the Continuing Trust Monies, ___‘éhe
Chief and Council, for and on behalf of the Band,
shall."_forthw%ith ‘settle the balance of such Band's

Portion, - tbgethérr with any accrued interest

' thereon, on the Trustees named in the Moose Lake

Indian Band Development Trust which monies are to

be held by them in trust with, and subject to, the




(4)
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powers and provisions declared and confirmed in the

said  trust indenture, which trust indenture may

only be varied or terminated with Hydro's consent.

Immediatély'upcn receipt of:

(a) a :¢opy '¢f _a " Trust Indenture (hereinafter

(b)

referred  to as the “"Moose Lake Community
Development Trust") certified by the Mayor of.
the Community to be a true copy of a Trust
Indenture made by the Community Council in
favour of the Trustees named therein in
respect bf' the Community's Portion of the
Continuing Trust Monies;

Hydro’s fcohsént- to  releage the Community's
Portion ¢of the Continuing Trust Monies to the

Community . Council, _in accordance with the

terms of this Agreement;

Buchwald Asper Henteleff shall pay out of the

balance of the sum deposited in its trust account

or accounts ?in"aécordance with +this paragraph-

2.04(4)_tcgethar with any.accrued interest thereon:

{c)

the Community's contribution to the reasonable

consulting, legal and administrative costs of

tHE'Band ,-ﬁhich'cbsts are specified in any
irravdcéble~ direction to pay issued by the

Community Council to Buchwald Asper Henteleff,

in  rTespect of the completion ©of the
documentétion; negctiation and implementation
of_the $ettlement, the t:usts and any other
matters tquired herein; and
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(5)

(6) -

(7).
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{d) the'balan¢e of:the said sum +o the Cdrporate
TruStee.'ﬁamed'iin_:the Moose Lake Community
Development Trust indenture, for and on behalf
of the Community.

Immediatély'upbn_rééeipt of the balance of the said

_Community‘s_Pofticn'of the Continuing Trust Monies,

the Community éhall forthwith settle the balance of

such Communityfs Portion, together with any accrued

_ interest..theréon,V on the Trustees named in +the

Moose Lake Cohmunity Development Trust which monies
are to be held by them in trust with, and subject

to, the powers and provxsions declared and

confirmed in the said trust indenture, which trust

indenture may only be varied or terminated with

- Hydro's consent.

The partiés_héretc shall use their best efforts to
agree to a form or forms of trust indentures in’
respect of the Band's Portion and the Commﬁnity‘s
Portioﬁ'of.thé Continuing Trust Monies, which trust
indentﬁfe or-ﬁndénfures skall be substantially in
accordance wiﬁh the terms and conditlions set out in
paragraph 18 6f the Settlement Principles agreed to
by Hydrd,'thé Bandﬂand_the Community as of Augus%
17; 1990, an ékcerpt of which Settlement Principlés
is appended héretﬁ-as Schedule A,

In anY"trust ‘indenture prepared  in accordance

herewith, the permltted uses of the Contlnulng

Trust Monles shall be:




(8)

{aj

(b}

(c)

{(d)

(e}

(£)

(a)

ig

resource rehabilitation and development
measures to support increased viability for
traditional and commercial resource pursuits
and other résourcé harvesting; |

cultural and social support and development
initiati?es:_

‘business and employment development

undertakings;.

local community infrastructure and housing
development;

the payﬁant of One Hundred ($100) Dollars per
month to each Elder for the life of each
Elder; and

tachnicdl and legal costs related to effective
control and utilization of the respective

Trust Fund, ‘management of local development

‘challenges 'and pursuit of rights and

responsibilities. =

The Moose Lake Indian Band Development Trust
'indentu#a ‘will be deemed *t© be approved :in

accordance with this Agreement, once a copy{of
the same is-appendédihereto as a schedule and

is initialled on the signature page by Hydro
and thaéBand. '




(9)

{b)

(a)

(D)
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Notwithstanding the foregoing, the Band shall
be deemed not to have approved the said trust
indgntu:e_hnlégg and until it authorizes the
Chief and Council to enter into the same and
that~de¢ision is ratified at a meeting held
according to the procedure set out in section
3.04 hereof within ninety (90) days of the
Effective Date, unless all the parties hereto

 agree to ‘extend the deadline in writing, a

copy of: whlch agreement shall be delivered to
Buchwald Asper Henteleff Attention: Mr. Jack
R. London, Q.C.

The Moose Lake Community Development Trust
indenture Wwill bée deemed to be approved in

acccrdancé with this Agreement, once a copy of

the same is appended hereto as a schedule and
fis_initiailedfon the signature page by Hydro, .
“the Minister of Northern Affairs of Manitoba

and the'cémmunity.

Notwithéténdihg"the foregoing, the Community
shall bé-ﬁééméd not to have approved the said
trust indentura unless and until its decision .
is ratif;ed at a meeting held according to the
procedure set out in section 3.05 herecf

within ninety (90) days of the Effective Date,
ﬂunless:all the parties hereto agree %o extend
~ the deadline in writing, a copy of which

agreement shall be delivered to Buchwald Asper

"Henteleff ‘Attention:  Mr. Jack R. London,

g.c.
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(10) In the event that the form of either of the said

trust inde_nturefs is not agreed to and approved in
accordance herewith within ninety (90) days of the

Effective Date, then, unless all the parties hereto

" agree to éxténd the deadline in writing, a copy of

(11}

which agreemedt shall be delivered to Buchwald

‘Asper Henteleff, attention, Mr. Jack R. London,
Q.c.;

(a) Buchwald Asper Henteleff shall pay t.he balance
of the monies in the said trust accounts
established in ~accordance with this section
2.04fherebf to  Hydro, which payment shall be
an absblﬁtE- discharge of Buchwald Asper
Henteleff;

(b) this Agreémenf shall continue to be effective,
save and except for sections 2.04, 4.01, 4.02,
4.03, 4.04, 4.05, 4.06, 4.07 and 4.08 hereof,
which provisions shall cease to have effect at
that time.

Notwithstanding anything #contained herein, for

greater certainty, sections 4.01 to 4.08 hereof -

inclusin_ahd?Shall only have force and effect.
when the form of each of the trusts referred to

_hereundet is égreed'to and'approved by the partieé

hereto in accordance with the terms of this

_Agreemanf.-.




(1)

(2)

(3)
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Completioﬁ'of'waer Line

AS additidnal.¢Qn315éiation, Hydro shall complete
construction of a sub-station near Driftwood Lake
and a threekphase_ power line with appropriate
service drops to the Crossing Bay Reserve No. 31G

_7as s00n as pos?ible,_and, in any event, with the
 first power to be available no later than one (1)

vear from the Effective Date.

Subject to the time restriction set out in section

© 2.05(1) hereof, Hydro further covenants to make all

reasonable provision to maximize local labour and

"business in the construction of the line by:

{a) meeting_aé soon’as'possible with the Band and
the 'Commuhity__to identify all manpower and

equipment requirements;

(b) utiiizingélocal invitational tendergs and sole
source 'négctiations with the Band and the
Community; rather than merely utilizing public
teriders in the procurement process; and

(c) applying its N¢rthern'Pfeference Policy in the
awarding of work. - k

it is further understood that, subsequent to
construction, any electric power utilized shall be

- charged  to uéersffCOnsistentj with Hydro standard

rates and billing practices in effect from time to

time.
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2.06 Additioﬁal Considera£icn

As addltlonal consxderation, Hydro shall evaluate

‘and advise the Band and the Ccmmunxty of the feasibility of
~alternative water contrql concepts for minimizing adverse

environmental effects baﬁsed'by the Project on the lands and
waterways in the MOOSEHLéke'Résource Area and will use its.
pest efforts to implemeht and give effect to a <feasible
alternative, if necessary, in cooperation with Manitoba, the
Band and the Communlty

ARTICLE IXII - CONDITIONS

3.01  Condition for the Benefit of Hydro

This Agréemehtﬂis subject to the following terms
and conditions for"theé exclusive benefit of Hydro to be

fulfilled and/or pefforméd~at or prior to the Effective Date:

{1) the Bandgﬁuly'éuthorizing'the Chief and Council of
the Band:tc_eﬁter_intc this Agreement, for and on
behalf of the?Band'Members, in respect of their
CollectiVe'Rigﬁts and Interests, in accordance with
section 3;04_hérecf: i

(2) the Communlty bELHQ duly authorlzed to enter 1ntc

this Agreement, for and on behalf of the Communlty

- Residents, infraspect of their Collective Rights

and Interests, in .accordance with section 3.03
hereof; and _'é a 7 '

_,—'—"'/

(3} Thea Miniéteriof Northern Affaifs, or his designate,
approving this Agreement for the Community.
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Condition  for: the Benef;t of the Band and the
Communitz : :

. This Agreément?iSVSUbject”to the following term and
condition for the exclusive benefit of the Band and the

Community to be fulfllled and/or performed at or prlor to the
Effective Date:

(1) <the Manitoba HydfoéElectric Board authorizing the
appropriate executive authority to enter into this
Agreement. ' '

3.03 Waiver of Conditions

In casé-any of the-fofegoing.terms and conditions
fcr-the:benefit cf'Hydrd or the Band or the Community, 25 the
case may be,  shall .noi have been performed on  or before
November 20, lQQO,.theépartY'in whose favour the term and
condition wag to héve?been~fulfilled:and/or performed may

-terminate this Agreemedt banotice in writing and, in such.
event all parties fhéreto‘ shall be released from all
obligations hereunder, unless the party.required-to fulfill
and/or perfcrm théftérhiand conditio;'can'show that the non-
performed coﬁditioh-orfconditions i1s reasounably capable of

| being performed within a: reasonable period of time.

Provided, however,. that afparty in whose favour a term or

- cohdition is to be fulfllled ‘and/or performed shall be

entitled to waive compliance with any such condltlons
obllgatlons or covenamts, in whole or in part, if it sees fit
to do so, without prejudice to any of its rights in the event
that'any other term ﬁrftermsaor'conditiohs are not fulfilled
and/or performedxih'whoie @r in part.
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Ratification by Band

For the purp05é of”ccmplYing with section 3.01(1)
herecf, the Band shall have held a public meeting
of Electors, together with its consultants and

legal advisers, on. or before November 12, 1990.

'Such meeting shall be held in Moose Lake, Manitoba

and shall be dnnouh¢ed in Moose Lake at least five
(3) days in édvance of +the public meeting being
held. Hydro sﬁall be entitled to attend as witness
at the meetin§ and, to that end, the Band shall
give to'HydrofthrEE'(S) days written notice of the
meeting. ThegBand'shall cause to be explained to
the Electors éttending at such meeting the nature
and signifiCanbe'of the Agreement.

Notwithstandiﬁg, and in addition to, any provisions

contained in the Indian Act authorizing the Band to

enter into" this Agreement, the Chief and Council
shall be deemed nét to have authorized the Band to
enter into ﬁhis Agreement unless and until a
majority of'Eiectors attending at such meeting vote
in favcur'of éuch authoriz5tion.

Ratificatiah'ﬁy'Community

_ : - :
For thé'purpoéés'bf complying with section 3.01(2)
hereof, _the_fCommunity shall have held a public
meeting.of Eléctors, together with its consultants
and legal-adviSers; on or before November 12, 19%0.
Such meeting shall be held in Moose Lake, Manitoba
and shall be hnnouﬁdad'in Moose Lake at least five

(5) days in advance of the public meeting being
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held. Hydro shall be entitled to attend as witness

at . the meeting and, to that end, <tThe Community

shall give to Hydro three (3) days written notice

of the meeting. The Community -shall cause to be

explained to-the-Eléctots attending at such meeting

the nature andisignificanca of the'Agreemant.

Notwithstanding; and in addition to, any provisions

contained in.;The No:thefn Affairs Act (Manitoba)

authorizing £he - Community to enter into this
Agreement,_thé Community Council shall be deemed

not to  have ébeeh"authorized to enter into this

Agreemeht unléss and until a majority of Electors
attéending at such meeting vote in favour of such
authorization.

ARTICLE IV -  COVENANTS, ACKNOWLEDGEMENTS AND RELEASES

4.01

(1)

(2)

Release'in-Faﬁcur'of'Hydro

The Band and the Community certify that they have

in all relevant reSpects been 1ndependently advised

by legal counsel and professional consultants of
their choxce in relation %o this Settlement
Agreement. ' '

i

The Band and the Communlty, jointly and severall?,

on behalf of themselves and the Band Members and

'Communlty-ResldentS,.do hereby covenant with Hydro

that neither they, nor any of them, or any of their
successors, -assigns _or'fpersonal representatives
will at any'ﬁime hereafter sue or bring or take any

action or_pubceéding whatsoever against Hydro on
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account of, orfby'reaSOn of, or in respect of any
outstanding responsibilities in relation to Adverse
Effects iaré which Hydro may be liable
notwithstandingéthat;the settlement monies payable -
undear th:_is agréemant' do not constitute an accord
and satisfacfidn with respect to loss and damage
suffered by thé_ Band and Community Residents in
ralation'to'AdVErse Effects.

The Band 'shall terminate existing legal action
against Hydro. ' '

The partieés agree that nothing herein shall extend
to or effect or constitute a remission, release,

‘acquittance or ‘discharge of Manitoba, except as set

out in section 4.03 hereof, or Canada or in any
wise prejudiceé or affect any action, proceeding,
remedy,  c¢claim or demand which the Band and.
Ccmmunity;_“and the Band Members and Community

Resgidents, or any of'them,jmay now or at any time

-hereafter'~briﬁg,' take, enforce or make or have

against Manitoba or Canada in respect of any.

outstanding'reSponsibilities for which Manitoba or

. Canada may be liable.

(5)

The parties . égree that nothing herein contained
shall ekféﬂd'?tb"or' affect or act to prevent ar
hinder Hydro from seeking or enforcing
indemnification aﬁd/Or contribution from Canada for

or. by -reaSCﬁ' of the consideration paid and

 delivered by Hydro to the Band and the Community as

provided herein.




4,072

23

Ackncﬁledgeménf in Favour of Hydro

The Band and the Community do hereby ackncwledge

that upon payment of 'the Continuing Trust Monies,. the

- trustees thereof dQ thereby[assume_absolute r25ponsibility

for the disbursement of the Continuing Trust Monies in

accordance with the provisions of the Mcose Lake Indian Band

Development Trust and the Moose Lake Community Development

Trust.

4.03

{1

- {2)

Covenant in Fé&our:of Manitoba .

The Band and &he'ccmmunity certify that they have
in all relevaﬁt respects been independently advised
by legal'couﬁsel'énd professional consultants of
their choice in relation to this Settlement.

The Band and the,C@mmunity, jointly and severally,

T on behalffoféthemselves_and the Band Members and

'Community'ﬁesidenté, recbgnize that & portion.  of-

the payment by Hydro is a contribution toward
fulfilling %outstanding responsibilities of
Manitoba. Méreover,-theaﬁand and the'Cdmmunity,
upon successful completion of negotiations with.

' Manitoba, shall provide to Manitoba a covenant that

neither -they; nor any of them, or any of their
SUCCessors, _éssigns or personal representativés
will at“any.fime-héreeftar sue or bring or take any
action. or probeedihg whatsoever against Manitoba on
accouﬁt-of,-dr-byﬁreasdn_of,_cr in respect of any
ocutstanding fréépﬂhsibilitieé"in relation to the
devaldpmentf.aﬁdu opératidn_ of the Project,
ndtwithstandihg“that the  settlement monies payable
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under this_Agfeemént do not constitute an accord
and satisfaction with respect to loss and damage
suffered by the .Baﬁd and Community Residents in
relation'to-tﬁe development and operation of the
Project. :

The Band shall terminate existing legal action
against Manitoba. ‘

Indemnification in Favour of Hydro

The Band and the COmmunity; joihtly and severally,
on behalf of themselves and the Band Members and

'_the Community Residents, do hereby indemnify and

save_harmless%Hydro from and against any and all
actions, causés of action, suits, claims, demands,
losses, costs, damages and expenses in respect of
the use or miéuse of the Settlement Amount.

. The Bané;'on'ﬁehalf cof itself and the Band Members, .

does-hereby iﬁ6emnify and save harmless Hydro from
and against any and all actions, causes of action,
suits,uc1aims; demands, logses, costs, damages and
expenses, Witﬁ respect to'any action which may be
taken by'Canaaa'agaihst Hydro with respect to the
payment by Hydro. of the Band's share of the
Continuing Tr@ét Monies.

Upon péYmeht; of the Settlement Amount and the
completion of the other settlement measures by
Hydrc'éé'setgoﬁt'HErein; there shall be no further
recourse by the Eahd and the Community or the Band

Members - and : Cémmunity Residents whatscever as
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against 'Hydr¢ in respect of any outstanding
responsibilities in relation to Adverse Effects for
which Hydro may be liable.

4.05% Exceptions tc'Covenants and Releases

- For greater éertainty,- notwithstanding ahything
contained herein and, in patticulér, sections 4.01, 4.02,
4.03 and 4.04 hereof, the Band, the Community and the Band
Members and the Community Residents may still sue Hydro, and

- Hydro agrees to retain residual liability, in respect of the
following events: | |

(1) in the event: that"there 'are Incremental Adverse
 Effects: o

(2) 4in the event that there are Unanticipated Adverse
Effects, including, without limiting the generality
of..theziforégoing; the future recurrence of
unacceptable mercury levels, if any; and

(3) in the_évent?that*any Aindividual suffers personal
injury.cr'deaih éttributab;e in whole or in part to
the Project.

4.06 EnvironﬁéntaléMonitoring

(1) Hydro and the Band and the Community shall
establish a jbint'environmental review committee in
order to adviﬁe on the-col1ectioh and evaluation of
the relévantfwater regime and bib—physidal data and
to réview eﬁvirbhmental monitoring results in an
orderly,"continuihg fashion,:'with the zreasonable
costs to be_borne by Hydro.
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{2) In the éventithat-a dispute arises between Hydro
and the Band;and/or the Community with respect to
the Unanticipated and Incremental Adverse Effects
referred to 5erein, and without prejudice to any
other rights ieferred to herein, a technical panel
may be established, by agreement of the parties,
consisting"df one representative appointed by
agreement bf?the Band and the Community and one
representativé appdinted by'Hydro and a chairperson
appointed by agreement of the Band and the
Community and Hydro. The members of such a panel
shall have egpertise relevant in making judgments
regarding  the -significance of wunanticipated and
incremental bio%physical changes and scocio-economic
impacts. 'Smﬂx-a~panel,.the reasonable costs of
which_ will be ‘paid by Hydro, if agreed to be
established;'gwill'-make timely recommendations to
‘the parties to the dispute, which recommendations
shall be witﬁout prejudice to any party.

4.07 Related Negotiaticns

It is acknowledged by the parties hereto that the
Band and the Ccthnityfare'presently engaged in negotiations
with Canada and Manitoba, with respect to outstanding issues
among these governmeﬁts _and- the Band and the 'Communify.
relatéd_ to the'-Prbjétt,. the common objective of which
negotiations is to 'dfrivé' at a comprehensive negotiated
.settlément_of all outétandihg issues related thereto. The
parties further_fackhoéledge: that the settlement contained
~herein is dintended -ﬁo 'bey without prejudice to, but a

Ccompenent within, theéoverall negotiation process, and, in
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paxrticular, a nmterialiconsideration to be integrated with
normal and accelerated government programs and increased land
and resources resultingéfrdm these negotiations. The ongoing
specific details of such integration shall be at the
discretion of the Band, the Community and <the +trustees
administering the Contiﬁuing Trust Monies.

4,08 No Precedent and No Admission of Liability

(1) 1t 4is expreéslﬁ' understood and agreed by the
parties héréto that the <terms and conditions
contained in this Agreement shall not constitute a
precedent amdng the parties and that the parties
have enteréd?intc this Agreement without admisgsion
as to liability and on a without prejudice basis to
this or any oﬁher dispute. '

{2) Neither_the_payment of the Settlement Amount nor
the entering into of this Agreement, shall be
construed in any way as an admission of liability.

by Hydro.
. ARTICLE V__ - REPRESENTATIONS AND WARRANTIES
5.01 Representations éﬁd'w;fréntiES'of Band

o : ‘
The Band -répreSQﬁts "and warrants to Hydro as
follows, and aCRﬁﬁwledges'and confirms that Hydro is relying
on such representations in connection with the completion of
this Agreement,-_nameiy that the Band shall have on the
Effective Date_theVpﬁwer'and'authority~to enter into this
Agreement and to perfcim.its obligations hereunder.
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5.02 Representations and Warranties of Community

- The CommuhitQ repfesents and warrants to Hydro as
follows, and acknowledges'aﬁd confirms that Hydro is relying
on such representationé in éohhection with the completion of
this Agreement,Vnamelyéthat.the Community shall have on the
Effective Date the po#er and authority to enter into this
Agreement and to perfbfm its obligations hereunder;

" BRTICLE VI - ARBITRATION

65.01 - Optional E:bitratidn

If at any'time-a dispute, difference or Jguestion
shall arise among thafparties_hereto concerning any gquestion
relating to this agreément;fthe rights or liabilities of any
of the parties hereto, or aﬁy other dispute involving either
the interpretaticﬁfoféthis-Agreemant or anything contained
"herein, then ifiagfee& to by all the parties to the dispute,
~difference or queétién, the matier shall be referred to
arbitration, failing thch the pazrties shall be entitled to
pursue other remedies?as they may have at law. In the event
that the matter is -submitted to -arbitration it shall be
referred toc a sxngle arbltrator if one can be mutually agreed
upon by the partles to the dispute, difference or guestion
~within seven (7) days of the notice of desire for arbltratlon
being served. In the event that the parties to the dlsputa
difference or quest;on cannot agree upon a single arbitrator
then, after the expiry of such seven (7) day period, any one
| of the parties 'to"the- arbitration may apply to a Chief
Justice of Manitdba'td appoint the arbitrator to sit and hear
the arbitration. The decision arrived at by the arbitrator
shall be blndlng upon all the parties to the arbitration and
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no appeal shall lie ?therefrom.. The provisions o¢f this
section shall be deemed to be a submission to arbitration
within the provision of The Arbitration Act (Manitoba) and

any statutory modifidétionfor Te-enactment ' thereof, unless
the parties agree to opt out of such legislation in part.
Costs of any such'arbiﬁraticn shall be borne by Hydro.

ARTICLE VII - ?ROV-IS.IONS OF GENERAL APPLICATION

7.01 Governing Law

This  Agreement and <the rights, duties and
obligations of the _pérties__as herein set forth, shall be

construed and governed by, and settled and determined in

‘accordance with, the laws of the Province of Manitoba,
“including, without liﬁiting'the generality of the foregoing,
the Indian Act. '

7.02° Entire-ﬂgreament' 

This Agreement contains and constitutes the entire
Agréement-among the'parties hereto in respect of the subject
matter hereof and supersedes any amd all earlier agreements,

‘whether written or oral. This Agreement may be altered and
-amended only bY'3fdrther  written agreement of the parties

hereto in accbrdanceéwith;,and subject to, the procedufes
contained in Article III hereof. '

S 7.03 Severability

ALl partiésétd this Agreement covenant and agree

with the other that in case any one or more of the provisions

. contained in this Agfeemént, shall, for any reason, be held
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to be, in whole or in pért, ihvalid,'illegal or unenforceable
in any respect, such invalidity, illegality or
unenforceability shall not affect any other provision of this
Agreement or other reﬁaining part of any provision hereof
which might contain invalid, illegal or unenforceable parts,
but this Agreement shall be construed as if such invalig,

illegal or unenforceable provisions had never been contained
herein. ' -

7.04 Further Assurances

Each of _theé parties hereto agrees to make, do
and/or executa or causé to be made, done and/or executed, all
such further and other things, acts, deeds, documents,
conveyances, aQreEmenté, instruments and assurances as may be
necessary or rea's‘onabiy required to carry out the express
language, spirit and  intent of this Agreement fully and
effectually. ' '

7.05 Waiver

No-waiﬁer.by;any-barty hereto of any breach of any
of  the -covenants;'fpfoviSOEs, conditions or stipulations
hareunder containéd; whethef.express or implied, or negative
or positive in form, by any party hereto, shall have any
effect or be binding'uﬁon such party unless the same shall be
in writing under_fhe_éuthcrity of such party. Any waiﬁer
shall extend to the pafticular breach so waived and shall not
limit or affect_andefgthe'parties hereto with respect to ahy
other future breach. -
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7.06 Enurement and Assigoment

This Agreemeﬁt'shall enure to the benefit of, and
be binding upon,  the ?pérﬁies hereto and their zrespective
heirs, executors, .administretors, successors and permitted
assigns. For greater @ertaihty, the Band and the Community
shall not be entitled to assign this Agreement without the
permission of Hydro first being sought and obtained.

7.07 Time of Esserice

Time shall be of the essence hereof.

7.08 Preamble aﬁa?scheaqle

The preambleéand'eny.schedules attached or to be
attached hereto shall be integral parts hereof.

7.09 - Instruﬁent:uﬁder Seal -

This Agreement is lntended to take effect as =a
document under seal. '

I
IN WITNESS ﬁHEREOF'the parties heretoc have caused
the Agreement to be executed the day and year first above
written. . . !

In the Eresence ef : MOQOSE LAKE BAND OF INDIANS

(1% 77 -
- JIM TOBACCO, Chief

Councidlor

\J

Councillor




32

\\u// ; : Councillior

Councillor

MOQOSE LAKE COMMUNITY
COUNCIL

TED, BERCIER, May

(s \Atm
COu%ClllOr E :I

\

(T -

Cou.cxllor

Co [ .

Councillor

Councillor .

THE MANITOBA

"} [ L2

- APPROVED IN FORM BAND
CONTENT BY THE MINISTER
OF NORTHERN AFFAIRS FOR
M TOBA

/;fON. JAMES DOWNEY)/
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A trust indenture will be drawa u
docutnentagon, COnsisEnl with the

a)

b)

c)

d)

¢)

o)

h)

SCHEDULE A

and form part of the final senlement
ollowing twerms and condigons:

Maniioba Hydro will have no Lability with re

anjwba ! > Wil ha _ _Sibec:lothcp c1
and uses of the meneys provided, and will be released and
indemnified accordingly by the Moose Lake Band and the
Community. - - A '

The Trust arrangements will be consistent with the provisions of the
Maniwba Trustee Act, _

Thcre wﬂl bc cighi trusiees of the Trust Fund as follows:

- the Chief and 3 other Band members appointed by the Chief
- 3 wustees appointed by the Mayor and Council; and
- one corporate frustes, which will be a federally or
provincially chartered Trust Campany.

In the case of the Moose Lake Band and Communicy trustees, their
term will be consistent with the wrm of the respectivs electad
Council and will not extend more than thirty days beyond the date of
commencement. of office of a new Council without explicit
authorization by the new Council.

In the case of ﬂacccrpomc trustes, it will serve at the discretion of
the Moose Lake Band end Community trustees. Manitoba Hydro -
will be udvised in advance of the intention to change the corporaie
gustee. - g

The Moosé_ Lake Band and Community trustees will have scle

discredon to duthorize the use of Trust Fund income and capital
consistent with the permissiblg uses of the Fund. The approval of

- the respective representative ustee or trustees will be required with

respect to the separate beneficial interests of the Moose Band
and the Commurnity, - .

The _authoi-ity' of the trusteés to authorize any permissible

expenditure is subject to the receipt of a duly authorized resolution
- of the Chief and Courncil and/or the Mayor and Councll, in the

absence of which none other than reasonable administrative

expenditures may be authorized.

In the cvent of continuing, unresolved dispute between the Chief
and Council and/or the Mayer and Council and the trustees with -
respect to the disposition of Trust assets, the elected leaders will
have the right to submit the dispute 1o a mutually sgreed and/or
Court-appointed Arbitrator. - In the event the Arbigatoe finds in

favour of the elected Council, the wrustecs will implement the




b)

k)

D

m)

- n)

o)

decision, or if not, the Council will have the right to appeint
replacement Tusiees,

- The corporate Tustee will be responsible only 10 certify that the
- decision process with Tespect to any autharized expenditure has been

folowed consistent with the terms of the Trust, and to ensure that
services provided with respect to the management and accounting of
Trust agsets meet statutory and professional requirements and
standards.: L '

A Band or Community trustae will be permitted to participate in any
decision of the trustees notwithstanding that he mga;u be personally
interestzd or concerned in the maner in question, provided that each
qustes so interesied has declared in writing to the other rustees the
nature and exient of hivher interest. .

All property from time to time constituting the Moose Lake Trust
Fund will be held and registered in the name of the Trust. Moneys
within the Trust Fund will be held in such investnents or business
underakings as are consistent with the provisions of the Maniwba
Trustee Act. _ '

A mn}o’rit}@ of the trﬁstc:és’. and the Head Office of the Trust will be
located on one of the Indian reserves of the Moose Lake Band,

The monieys available for use annually from the Trust Fund will be
restricted to the income sarmed on Trust assets, net of expenses and

taxes chargeable 1o the Trust, if any. At least five %crccnr of the

iricome in any ycar must be added to the capital of the

From mnc to tme it may be desirable 0 encroach upon the capital of
“the Trust Fund in order to respond to local needs and opporuniges.

Such encroachment wili not exceed five percent in any given year,
without . the advance. approval of Manitoba Hydro and the

- Government of Manitobe. Notwithstanding this provision, no use

of the capital will be authorized which would have the effect of
reducing the capital in the Trust below the opening capital amount in
the Trust, _ —_— :

“The capital in the Trust will not be assigned or otherwise be givea 2

security, and pursuant to the terms of the Indian Act will not be

- subject o scizure or attachment.

P

Subject to authorizaton by Tespective, formal Council Resolution
and the decision of the respective trustees, up to fifty percent of the

~ annual income, for periods not exceeding fifteen years, may be

assigned or otherwise provided as security with respect o delt

incurred o support the atmainmenat of local objectives consistent with
thspcmﬁssibﬁus;jwﬂhcwtl’uni B




Q) Authorized payments from the Trust Fund will be made either to the
elected Council or Councils or 1o recipients that are formally
designated by appropriate Council resolutions, and in either case the
trustess will not be accounmbie for the use of such payments,
although in their sole discretion they may require reasonable -

- .accounting with respect 10 use to be mainuined by the recipient in
order w facilitate annusl reporting of Trust Fund activites.

r) The mustees will keep a complate and accurme set of accounts of the
administradon of the Trust Fund. ‘Annual financial statements from
the corporate trustee and narrative description of uses of Trust
proceeds, signed by all of the trustees, will be provided io the Chief
and Council of the Moose Lake Bund, the Mayor and Couacil of the
Moose Lake Comrmunity, any interested Moose Lake Band member
gdr. Cpn;munit‘y resident, Manitoba Hydro and the Governmear of

anitoba.: o -

s) Manitoba Hydro and Manitoba will retain the right to intervens in the -
operation of the Trust Fund, if in their sole discretion the Fund is
‘MOt operating pursuant 1o the agreed terms and conditions. In the
. eventibe ruswees are notified in wridng of such an intervention, no
- further expenditure of Trust proceeds will be authorized undl the
problem is resolved to the satisfaction of Manitoba Hydro and/or
Manitoba. In the event of continving dispute an Arbitrator may be
appointed either by mutal agreement or order, the decision of —.
~ which Arbitrator will be binﬁ inding on the parties w the dispure.

» No trusu:c \_Qiﬂ be held responsible for any loss or damage suffered
by the Trust Fund, however caused, except if such loss or damdge
has been caused by the gross negligeace or willful default of such

W) The Trust Fund terms and .cgndi'don_s will exist for the life of the
- Trust, 10 be varied an{Aby formal written agreement of the reievant
~ -local elected Council, Manitoba Hydro and Maniwba. -

Available in accessible formats upon request.




